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STATE OF NEW HAMPSHIRE LAWS AGAINST DISCRIMINATION:
NEW HAMPSHIRE REVISED STATUTES

CHAPTER 354-A

354-A:1 Title and Purposes of Chapter.  This chapter shall be known as the "Law Against Discrimination."  It shall be deemed an exercise of the police power of the state for the protection of the public welfare, health and peace of the people of this state, and in fulfillment of the provisions of the constitution of this state concerning civil rights.  The general court hereby finds and declares that practices of discrimination against any of its inhabitants because of age, sex, race, creed, color, marital status, familial status, physical or mental disability , nation​al origin and sexual orientation are a matter of state concern, that such dis​crim​ination not only threatens the rights and proper privileg​es of its inhabit​ants but menaces the institutions and foundation of a free democratic state and threatens the peace, order, health, safety and general welfare of the state and its inhab​itants.  A state agency is hereby created with power to eliminate and prevent discrimination in employment, in places of public accom​modation and in housing accommodations because age, sex, race, creed, color, marital status, familial status, physical or mental disability , nation​al origin and sexual orientation as herein provided; and the commis​sion established hereunder is hereby given general juris​diction and power for such purposes.

FAIR HOUSING
254-A:8  Equal Housing Opportunity Without Discrimination a Civil Right.  The opportunity to obtain housing without discrimination because of age, sex, race, creed, color, marital status, familial status, physical or mental disability , nation​al origin and sexual orientation is hereby recognized and declared a civil right.

354-A:9  Definitions.  For the purposes of this subdivision:


I.
"Business of selling or renting dwellings" means:



(a)
Participation, within the preceding 12 months, as principal in 3 or more transactions  involving 



the sale or rental of any dwelling or commercial structure or any interest therein;



(b)
Participation, within the preceding 12 months, as agent, other than in the sale of one's own 



personal resi​dence, in providing sales or rental facilities or sales or rental services in 2 or more 



transactions involving the sale or rental of any dwelling or commercial structure or any interest 



therein; or



(c)
Ownership of any dwelling designed or intended for occupancy by, or occupied by,  3 or more 



families.


II.
"Residential real estate-related transaction" means any of the following:



(a)
The making or purchasing of loans secured by residen​tial real estate or providing other 




financial assis​tance for purchas​ing, constructing, improving, repairing, or maintaining a 




dwelling.



(b)
The selling, brokering, or appraising of residen​tial real property.

354-A:10
Unlawful Discriminatory Practices in Housing.  It shall be an unlawful discriminatory practice for any person, being the owner, lessee, sub-lessee, assignee, managing agent or other person having the right to rent or lease a dwelling or commercial structure or being in the business of selling or renting dwell​ings or commercial structures:


I.
To refuse to sell or rent after the receipt of a bona fide offer, or to refuse to negotiate for 
the sale or rental, 


or otherwise make unavailable or deny, a dwelling or commer​cial structure to any person because of age, 


sex, race, creed, color, marital status, familial status, physical or mental disability , nation​al origin 


and sexual orientation.


II.
To discriminate against any person in the terms, conditions, or privilege of sale or rental of  a dwelling or 


commercial structure, or in the provision of services or facili​ties in connection therewith, because of age, 


sex, race, creed, color, marital status, familial status, physical or mental disability , nation​al origin 


and sexual orientation 

III.
To make, print or publish, or cause to be made, printed or published, any notice, statement or advertisement​  with respect to the sale or rental of a dwelling or commercial struc​ture that indicated any preference, limita​tion, or discrimination based on age, sex, race, creed, color, marital status, familial status, physical or mental disability , nation​al origin and sexual orientation , or an intention to make any such preference, limitation or discrimina​tion.



IV.
To represent to any person because of age, sex, race, creed, color, marital status, familial status, 


physical or mental disability, nation​al origin and sexual orientation that any dwelling or commercial  


structure is not available for inspection, sale, or rental when such dwelling or commercial structure is in 


fact so available.


V.
For profit, to induce or attempt to induce any person to sell or rent any dwelling by representations 


regarding the entry or prospective entry into the neighbor​hood of a person or persons of a particular age, 


sex, race, creed, color, marital status, familial status, physical or mental disability , nation​al origin 


and sexual orientation .


VI.
To evict a tenant solely on the grounds that the person has acquired immune deficiency syndrome (AIDS) 


or is regarded to have acquired immune deficiency syndrome.


VII.
It shall be an unlawful discriminatory practice for any person or other entity whose business includes 


engaging in residential real estate-related transactions to discriminate 
against any person in making 


available such a transaction, or in the terms or conditions of 
such a trans​action, because of age, sex, 


race, creed, color, marital status, familial status, physical or mental disability, nation​al origin and 


sexual orientation .

354-A:11
Interference, Coercion or Intimidation.  It shall be an unlawful discriminatory act to coerce, intimidate, threaten or interfere with any person in the exercise or enjoyment of, or on account of having exercised or enjoyed, or on account of having aided or encouraged any other person in the exercise or enjoyment of, any right granted or protected by this chapter.

354-A:12
Unlawful Housing Discrimination on the Basis of Dis​ability.  It shall be unlawful:


I
To discriminate in the sale or rental, or to otherwise make unavailable or deny a dwelling to any buyer or 


renter because of a disability of:



(a)
That buyer or renter.



(b)
A person residing in or intending to reside in that dwelling after it is so sold, rented, or made 



avail​able.



(c)
Any person associated with that buyer or renter.


II.
To discriminate against any person in the terms, conditions, or privileges of sale or rental 




of a dwelling, or in the provision of services or facilities in connection with such dwelling, because of a 


disability of:



(a)
That buyer or renter.



(b)
A person residing in or intending to reside in that dwelling after it is so sold, rented, or made 



avail​able.



(c)
Any person associated with that buyer or renter.


III.
For purposes of this section, "discrimination" in​cludes:



(a)
A refusal to permit, at the expense of the person with a disability, reasonable modifications of 



existing premises occupied or to be occupied by such person if such modifica​tions may be 



necessary to afford such person full enjoyment of the premises, except that, in the case of a rental, 



the landlord may where it is reasonable to do so condition permission for a modifi​cation on the 



renter agreeing o restore the interior of the premises to the condition that existed before the 



modifica​tion, reasonable wear and tear excepted.



(b)
A refusal to make reasonable accommodations in rules, policies, practices, or services, when such 



accommo​dations may be necessary to afford such person equal oppor​tunity to use and enjoy a 



dwelling.



(c)
In connection with the design and construction of covered multifamily dwellings for first 




occupancy after March 13, 1991, a failure to design and construct those dwellings in such a 



manner that:




(1)
The public use and common use portions of such dwell​ings are readily accessible to and 




usable by persons with dis​abilities;




(2)
All the doors designed to allow passage into and within all premises within such 





dwellings are sufficiently wide to allow passage by disabled persons in wheelchairs; and




(3)
All premises within such dwellings contain the features of adaptive design, including:  




an accessible route into and through the dwelling; light switches, electrical outlets, 




thermostats, and other environmental controls in accessible locations; reinforcements in 




bathroom walls to allow later installation of grab bars; and usable kitchens and 





bathrooms such that an indi​vidual in a wheelchair can maneuver about the space.


IV.
Compliance with the appropriate requirements of the American National Standard for buildings and 


facilities provid​ing accessibility and usability for physically dis​abled people (commonly cited as "ANSI 


A117.1") suffices to satisfy the re​quirements of subparagraph 
III(c) (3).


V.
Nothing in this section requires that a dwelling be made available to an individual whose tenancy would 


constitute a direct threat to the health or safety of other individuals or whose tenancy would result in 


substantial physical damage to the property of others.

354-A:13  
Exemptions.

I.
The provisions relating to unlawful housing discrimin​ation shall not apply:



(a)
To the sale or rental of any single-family house sold or rented by the owner, if such owner does 



not own more than one such single-family house at any one time, if such house is sold or rented:




(1)
Without the use in any manner of the sales or rental facilities or the sales or rental  




services of any real estate broker, agent, or salesman, or of such facili​ties or services of 




any person in the business of selling or renting dwellings, or of any employee or agent of 




any such broker, agent, salesman, or person; and




(2)
Without the publication, posting or mailing, after notice, of any advertising or written 




notice in violation of RSA 354-A:10, III above; but nothing in this paragraph shall 




prohibit the use of attorneys, escrow agents, abstracters, title compa​nies, and other such 




professional assistance as necessary to perfect or transfer the title; or



(b)
To the rental of housing accommodation in a building which contains housing accommodations 



for not more than 3 fami​lies living independently of each other, if the owner or members of the 



owner's family reside in one of such housing accommoda​tions; or

(c)
To the rental of a room or rooms in a housing accommo​dation with not more than 5 such rooms, if such rental is by the occupant of the housing accommodation or by the owner of the housing accommodation and the owner or members of the owner's family resides in such housing accommodation. 

II.
Religious Organization Exemption.  Nothing in this chapter shall prohibit a religious organization, 


associa​tion, or society, or any nonprofit institution or organiza​tion operated, from limiting the sale, rental 


or occupancy of dwellings which it owns or operates for other than a commercial purpose to persons of the 


same religion, or from giving preference to such persons, unless membership in such religion is re​stricted 


on account of race, color, or nation​al origin.


III.
Private Club Exemption.  Nothing in this chapter shall prohibit a private club not in fact open to the 


commercial purpose, from limiting the rental or occupancy of such lodgings to its members or from giving 


preference to its members.

354-A:14  
Number of Occupants.  Nothing in this chapter limits the applicability of any reasonable local, state or federal restrictions regarding the maximum number of occu​pants permitted to occupy a dwelling.

354-A:15  
Housing for Older Persons.  No provision in this chapter regarding familial status applies with respect to housing for older persons.  Housing for older persons means housing:


I.
Provided under any state or federal program that the secretary of the department of  housing and urban 


devel​opment determines is specifically designed and operated to assist 
elderly persons as defined in the 


state or federal program;


II.
Intended for, and solely occupied by, persons 62 years of age or older; or


III.
Intended and operated for occupancy by at least one person 55 years or older per unit.


IV.
In determining whether housing qualifies as housing for persons 55 years or older, the commission shall 


adopt rules which require at least the following factors:



(a)
The existence of significant facilities and services specifically designed to meet the physical or 



social needs of older persons, or if the provision of such facilities and servic​es is not practicable, 



that such housing is necessary to provide important housing opportuni​ties for older persons; and




(b)
That at least 80 percent of the units are occupied by at least one person 55 years of age or older 



per unit; and



(c)
The publication of, and adherence to, policies and procedures which demon​strate an intent by the 



owner or manager to provide housing for persons 55 years of age or older.


V.
Housing shall not fail to meet the requirements for housing for older persons by reason of:



(a)
Persons residing in such housing as of September 13, 1988 who do not meet the age requirements 



of paragraphs II or III, provided, that new occupants of such housing meet the age requirements 



of paragraphs II or III.

(b)
Unoccupied units, provided, that such units are re​served for occupancy by persons 




who meet the age require​ments of paragraphs II or III.

SUMMARY OF THE LAW AGAINST DISCRIMINATION
1.
It is illegal to discriminate based on age, sex, race, color, marital status, familial status, physical or mental 
disability, religion, national origin and sexual orientation.

2.
The State of New Hampshire laws are even more restric​tive than Federal laws.

3.
It is very difficult to qualify for any of the exempted classes--nearly impossible if you are a licensed real estate 
professional.

4.
Being found guilty of discrimination carries serious penal​ties.


a.
Compensatory damages may be ordered paid to the com​plainant.


b.
An administrative fine not to exceed $10,000 for a first offense.


c.
An administrative fine not to exceed $25,000 for a second offense.


d.
An administrative fine not to exceed $50,000 if the respondent has been adjudged to have committed 2 or 


more discrim​i​natory practices in any administrative hearings or civil actions and the adjudications were 


made during the 7-year period preced​ing the date of
filing of the charge.

5.
There are many protected classes.  Your best prevention for any charges of discrimina​tion is to 
treat everyone 
equally, have written policies and procedures and document all transactions 
thoroughly. 

ENVIRONMENTAL ISSUES

HAZARDOUS WASTE

CHAPTER 147-A & RSA 147-B

INTRODUCTION:  State of New Hampshire Statutes provides a comprehensive statewide plan for the management and clean-up of hazardous waste.  These rules and regulations take precedence over local regulations.  They also allow for compensation for personal and property injury and for the cost of the clean-up.

147-A:1  The Office of Waste Management, administers the plans, policies, rules and regula​tions concerning hazardous waste.

SOME GENERAL INFORMATION TO KEEP IN MIND:  The Waste Management Division has broad powers concerning rule making, regulating permits, conducting inspections, and enforcing statutes.  

I.
They will develop and enforce rules regarding:


(a)
Criteria for determining hazardous wastes


(b)
Lists of hazardous wastes


(c)
Standards for safe operation and maintenance of hazardous waste facilities


(d)
Storage, treatment, containerization, and disposal of hazardous substances


(e)
A system for tracking waste from the point of generation to its disposal


(f)
A procedure for recordkeeping


(g)
Procedures concerning hazardous waste spills


(h)
Operator and transporter permit requirements


(i)
Permits, fees, compliance schedules


(j)
Storage tanks

II.
The office has the power to issue, modify, suspend or revoke any permit.

III.
They also have the right, at any reasonable time, to:


(a)
enter a hazardous waste facility


(b)
inspect and obtain samples of waste


(c)  
inspect and copy any records

IV.
The Office of Waste Management can take any action necessary if there is imminent danger due to the hazardous 
waste.


LIABILITIES, PENALTIES AND NEW HAMPSHIRE HAZARDOUS WASTE CLEANUP FUND:  

I.
Operators, generators, and transporters of hazardous wastes are strictly liable concerning:


(a)
Containment of wastes


(b)
clean-up of wastes


(c)
removal of wastes

II.
The State may confiscate property as evidence.  If, in a Superior Court hearing, the evidence is sufficient to show that the owner of the property knew or should have known that the property was used in the illegal treatment, tran​sportation, storage or disposal of waste, the court will order the property forfeited.  The court will order the property sold, and after deducting costs, will transfer the proceeds of the sale to the New Hampshire hazardous waste clean-up fund.

III.
The New Hampshire Hazardous Waste Clean-up Fund is designed to provide the financial capability to expedite 
the clean-up process.


(a)
Sources of Funds:  Generators of hazardous waste area required to pay quarterly fees and all fines and 


penalties are paid to this fund.


(b)
Liens:  The Division of Waste Management shall place a lien against the real and 




personal property of the person liable.  A lien filed at the Registry of Deeds is effective against all the real 


property of the person liable located within the county.  A second lien will be filed with the Secretary of 


State which is effective against the liable person's personal property and business income.  A lien filed on 


real or personal property directly related to the violation takes precedence over other existing liens.  Liens 


against other property have priority based on the time and date recorded. 

IV.
CLEAN-UP  When a hazardous waste site is discovered, the Commissioner of Environmental Services may request ​
funds from the governor to cover the cost of clean-up.  The attorney general will institute proceedings against the 
guilty parties to obtain reimburse​ment.

V.
PENALTIES  There are significant fines involved in violation of any of this chapter's provisions.  
Persons 
may be 
fined up to $50,000 for an offense--each day is a sepa​rate offense!  Additionally, civil damages of $50,000 
per day 
may also be added.

HAZARDOUS SUBSTANCES
RSA 477:4A
RADON GAS AND LEAD PAINT NOTIFICATION:  Prior to entering into an agreement to purchase real property, all buyers must sign a notification form stating the following:

Radon Gas: Radon Gas, the product of decay of radioactive materials in rock, may be found in some areas of New Hamp​shire.  This gas may pass into a structure through the ground or through water from a deep well.  Testing can establish its presence and equipment is available to remove it from the air or water.

Lead Paint: Before 1977, paint containing lead may have been used in structures.  The presence of flaking lead paint can present a serious health hazard, especially to young chil​dren and pregnant women.  Tests are available to determine whether lead is present.

CHILDHOOD LEAD POISONING PREVENTION LEGISLATION

RSA 130-A
I.
Revisions to the State's Lead Poisoning Prevention Act (RSA 130-A) signed into law.


A.
Major features of the Law:



1.
Provides a more precise definition of a "lead exposure hazard".  Thus easier to know when in compliance.



2.
Specifically authorizes encapsulation as an abatement alternative-as approved by EPA.



3.
Recognizes "interim controls" and "in place man​agement" as valid means of controlling lead paint hazards.



4.
Clarifies that the DPHS has authority in all towns and in any city that fails to adopt the law as a 



local ordinance.



5.
Requires licensure of abatement contractors & lead inspectors; and certification of lead abatement 



workers:




4 or fewer units:  no license, but must be trained and follow rules




5 or 6 units: pay half price for the li​cense




7 or more units:  needs full licensure.



6.
Limits the responsibility of lending institutions that hold title primarily to protect a mortgage interest.



7.
Provides for certificates of compliance and cer​tificates of lead free.



8.
Inspections - when a child's BPb exceeds 10 ug/dL or if lead exposure 
hazard thought to exist.



9.
Orders - issued to owner of rental property and day care owners - others get a notice of hazard.  Clarification of different approach to landlords vs owner occupied units.  30 days to abate, with 60 day extension possible.



10.
What if you find a hazard after the tenants have moved in?  You can tempo​rarily relocate the tenant if you:




a.
offer a reasonably equivalent unit




b.
make an effort to have unit in same school district




c.
rent must not exceed current rent unless you are willing to pay the difference




d.
agree to allow the tenant to reoccupy




e.
pay the moving costs to and from the tempo​rary unit



11.
If you offer the above and the tenant refuses to relocate, the tenant can be evicted.



12.
You can withdraw the unit from the market instead of performing an abate​ment, but you must notify any buyer or transferee of the exis​tence of the order.



13.
Must abate according to the rules; a post-abate​ment inspection must be done prior to re-occupancy.



14.
Must inspect according to the rules



15.
Fine/penalties - Administrative penalties of up to $2000/day of violation.  The Director can also seek injunctive relief from Superior Court.

II.
Residential Lead - Based paint Hazard Reduction Act of 1992 (Title X)

1.
By October 1995:  Disclosure and Warning Require​ments on any pre-1978 dwelling. (Regulations to be out 10/94) Actual effective Date 12/96



a.
Seller or lessor shall provide purchaser or lessee with a lead informa​tion pamphlet.



b.
Seller must permit a 10 day period for lead inspections


2.
P & S must contain a lead warning statement


3.
Federal regulations shall require that the agent insures compliance with the above or they may be liable for treble damages

SUMMARY OF RADON AND LEAD PAINT LEGISLATION

1.
Keeping in mind that much of what we discuss in this section is "Con​sumer Protection" 
legislation, the key point 
on radon and lead paint is notification of the consumer that the problem may exist.  Prior to entering into a 

contract to purchase real estate in New Hamp​shire, the buyer 
must sign a radon and lead paint notification.

2.
The New Hampshire Department of Environmental Services produces "Environmental Fact Sheets" regarding 
Radon in Air and Water.  This is an excellent source of information for you to follow up. 

3.
Lead can cause serious and permanent brain damage, particularly in children who are more likely 
to ingest 
the substance.  Remember that legislation applies specifically to children six years of age or less or to people 
deemed to have the mental capacity of six years of age or less.

4.
As in many other situations of hazardous substances the responsibility for "clean-up" falls on the 
property owner.

5.
Tenants are protected from eviction if lead is discov​ered in the dwelling after they have rented the property and 
children must not be present in the dwelling during the clean-up process.

6.
It would not be surprising to see regulations developed by lending institutions regarding the financing of property with lead based substances or radon.  Remember--the real property is the lending institutions security.  If legislation comes into effect which prohibits the sale of property containing lead based substances or radon, the security is worthless without the investment of additional dollars.

UREA FORMALDEHYDE 

RSA 339-A
Urea Formaldehyde has been declared a hazardous substance and consequently, the State of New Hampshire has enacted legislation regarding its use.  

In what forms do we see urea formaldehyde?  A major concern developed a number of years ago with regard to UFFI or urea formaldehyde foam insulation.  This form of foam insulation which could be added to existing structures or new homes can no longer be manufactured or offered for sale in the State of New Hampshire.  We do periodically list properties for sale that have UFFI.  It is important to note that all UFFI is not dangerous.  If is the improperly installed UFFI that can cause problems.  Environmental testing can tell you the level of emissions within a home.

Seen more frequently than UFFI is particle board or fiber board which contains urea formalde​hyde resin.  Particle board is frequently used in new home construction, additions or renova​tions and kitchen cabinets, to name a few uses.  These products may not be sold in their original form or installed in housing units for sale without a cautionary statement in at least 10 point book face sans serif type.  The statement is as follows:


STATEMENT OF PRODUCT DISCLOSURE


THIS PRODUCT (OR HOUSING UNIT) CONTAINS UREA FORMALDE​HYDE RESIN.  FOR SOME PEOPLE, UREA FORMALDEHYDE MAY CAUSE HEALTH PROB​LEMS SUCH AS IRRITATION OF THE EYES, NOSE, AND THROAT; COUGHING, HEADACHES, SHORTNESS OF BREATH, OR CHEST OR STOMACH PAINS.  CHILDREN UNDER 2 YEARS OF AGE, ELDERLY PERSONS WITH BREATHING PROBLEMS OR PERSONS WITH ALLERGIES MAY HAVE MORE SERIOUS DIFFICULTIES.  IF YOU HAVE QUESTIONS ABOUT PROBLEMS YOU MAY HAVE WITH UREA FORMALDE​HYDE, CONSULT A DOCTOR.

In Summary:  It is ironic to note that particle board commonly found in many homes is not necessarily disclosed or discussed when the property is sold, however, UFFI is.  Don't be surprised if this issue comes up in the future.  If you are representing a builder in the sale of new construc​tion, be sure that the above disclosure is in a prominent place if there is particle board or fiber board used in the house or the cabinets.

ASBESTOS 

RSA 141-E

Asbestos is a naturally occurring mineral.  Unfortunately, a number of health studies have shown it to be hazardous to human health.  The Director of the Division of Public Health Services is responsible for the administration of the rules and can order the abatement of an asbestos hazard in public buildings, schools, and rental dwellings which exceed exposure standards.

Some other issues to keep in mind:

1.
The Director has the right to inspect any building if there is any reason to believe an asbestos hazard exists.  (S)he 
may also inspect a private dwelling at the request of the owner.

2.
No owner or manager of a rental dwelling unit can remove asbestos without a license as an asbestos abatement 
contractor.

3.
There are serious penalties for violation of these rules including fines not more than $25,000 per 
day.

Another Environmental Fact Sheet on Asbestos Facts for Appraisers and Realtors is available for you from the State.
UNDERGROUND STORAGE TANKS 

RSA 146-C:

As you might expect, it is prohibited to discharge any petroleum product into any surface or underground water.  In order to maintain control over such discharges, oil tanks, including residential fuel oil tanks, which are buried in the ground by 10% or more, must be registered with the state and a permit must be obtained.  Records must be kept for three years and a failure to register subjects the owner to a fine of not more than $1,000 per day.

In the event of any spillage, the owner of the property is strictly liable, although the owner can then sue the person actually responsible for the spillage.  Two environmental fact sheets on underground storage tanks are available for your information.  

SAFE DRINKING WATER 
RSA 485
SAFE DRINKING WATER:  The Division of Water Supply and Pollution Control, which is part of the Department of Environmental Services is empowered to control and regulate public water systems under the New Hampshire Safe Drinking Water Act, and to study long range needs and plans for future water.
NEW HAMPSHIRE WELL WATER BOARD
RSA 482-B
The New Hampshire Water Well Board is charged with the responsibility of protecting the health of the public, and of protecting ground water resources by:


1.
Regulating the construction of wells and pumps


2.
Licensing well contractors


3.
Providing penalties for violations.

RSA 477:4-A requires all sellers, privately or through a real estate agent, to disclose informa​tion regarding their water supply.  Additional information may be available from the Water Well Board provided the well was constructed after January 1, 1984 and the following preliminary information is available:


1.
Name of individual or Building Contractor the well was constructed for;


2.
The town name;


3.
The road name and nearest named access road if in a subdivision;


4.
The map, parcel and/or lot number for the proper​ty;


5.
The date of construction and name of drilling contractor. 

WATERFRONT PROPERTY SALE
RSA 485-A
WATERFRONT PROPERTY SALE:  Prior to the execution of a purchase and sale agreement for any developed waterfront property  with any portion of property within 200’ of a great pond (10+ acres) using a septic disposal system , the owner shall engage a permitted subsurface sewer or waste disposal system designer to perform a site assessment study to determine if the site meets current standards for septic disposal systems established by the division.  The site assessment study shall include an on-site inspection.

Additional details to keep in mind:


1.
The site assessment study form shall become a part of the purchase and sale agreement.


2.
The form shall be given to the buyer and receipt shall be acknowledge in writing by the buyer.


3.
Failure of the seller or the seller's agent to notify the buyer of findings or deliver approved plans of the 


septic disposal system shall be a violation punishable by a fine not to exceed $500.

WATER POLLUTION AND WASTE DISPOSAL:  Legislation controlling and regulating private septic systems is designed to do the following:


1.
Protect water supplies


2.
Prevent pollution of surface and ground water


3.
Prevent nuisances and health hazards



caused by failed septic systems.

The installation of any private sewerage disposal system requires prior approval by the Water Supply and Pollution Control Division of the Department of Environmental Servic​es.  In order to obtain approval, plans, specifications and other data (environmental fact sheet regarding Test Pits and Percolation Tests are available) is required.

Private sewerage disposal systems are rated by bedroom.  Classifications include 2-bedroom or less, 3-bedroom, 4-bedroom and 5 or more bedrooms.  No dwelling may be repre​sented as having 4-bedrooms unless it has a sewerage dispos​al system approved for four bedrooms.

Prior to the expansion of any dwelling which would increase the load on the sewerage disposal system or the conversion from seasonal to year round use, the property owner must apply to the Water Supply and Pollution Control Division.  Evidence that the current system meets state and local standards or a plan for a new system which meets standards must be provided.

Local standards may exceed state standards and approval may be denied if the concentration of systems within the area is too heavy or if soil conditions are not appropriate for the installa​tion. 
METHAMPHETAMINE-TRANSFER OF PROPERTY
RSA 477:4-g
477:4-g Notification Prior to Sale, Transfer, Lease, or Rental of Real Property on Which Methamphetamine Has Been Produced.

I. In any purchase and sale agreement, lease agreement, or rental agreement before signing an agreement to sell, transfer, lease, or rent real property for the time period after any conduct prohibited under RSA 318-D has occurred on such property and prior to the determination by the department of environmental services, pursuant to paragraph II, that the property meets remediation cleanup standards:

(a) The seller, transferor, lessor, or owner shall disclose in writing to the buyer, transferee, lessee, or occupant if, to the seller’s, transferor’s, lessor’s or owner’s knowledge, methamphetamine production has occurred on the property.

(b) If methamphetamine production has occurred on the property, the disclosure shall include a statement to the buyer, transferee, lessee, or occupant informing the buyer, transferee, lessee, or occupant.

II. The department of environmental services or any licensed environmental or hazardous substances removal specialist shall be responsible for determining that any property on which methamphetamine production has occurred, meets remediation cleanup standards established pursuant to rules adopted by the department under RSA 541-A. Prior to the establishment of rules, the determination shall be based on the best scientific methods available. The determination that the property meets remediation cleanup standards shall be public information available upon request from the department.

NEW HAMPSHIRE LAND SALES FULL DISCLOSURE ACT

SUBDIVISIONS

CHAPTER 356-A

I.
Consumer protection legislation requiring that all subdivisions of more than 15 lots, parcels, units or interests of real estate be registered with the New Hampshire Attorney General.


A.
Registration requires that all aspects of a subdivision development be disclosed.



1.
Registration is with the Consumer Protection and Antitrust Bureau of the Department of Justice (formerly referred to as the Office of the Attorney General).



2.
Content of the Application for Registration:




a.
Irrevocable appointment of Attorney General for service of  process (papers starting a lawsuit against the developer may be served on the Attorney General)




b.
Legal description of the proposed subdivided property.





1.
Information as to title to the subdivision such as easements, restrictions, covenants, conditions, liens and other encumbrances in the form of a Title Opinion of an attorney.





2.
Proposed map of the subdivision.





3.
Pertinent information for development:






a.
Access






b.
Utilities






c.
Sewage disposal






d.
Amenities






e.
Water






f.
Improvements






g. 
Zoning, subdivision other governmental approvals or permits required.  Nothing in this act precludes towns and municipalities enacting  their own ordinances regarding subdivision.




c.
Information on the declarant/subdivider and the officers/directors of  a corporate subdivider, including current financial information.





1.
The Attorney General seeks to make a determination that:






a.
the subdivider has sufficient experience to complete the subdivision,






b.
that approved financing is in place,






c.
that the developer is credit worthy and has sufficient financing to complete the project.





2.
The Attorney General may require a bond to be posted if  there is any doubt the subdivider will complete the project.




d.
Promotional and marketing plans, including advertising, must be disclosed and approved.





1.
Amenities may be advertised only if completed.





2.
Prizes may be offered to prospective purchasers provided they are given only on the first visit and provided they are not awarded on the basis of a lottery or contest.




e.
Copies of all proposed purchase and sales agreements and any other relevant documents must also be included and approved.





1.
Deeds, leases, contracts, proposed deeds of subdivided lots, Articles of Incorporation for a corporate subdivider, etc.





2.
Any contract must provide that the purchaser may cancel the contract within five days of execution.





3.
Any security deposits must be returned within 10 days of rescission.



3.
A Notice of Filing the Application for Registration must be recorded within 10 days.




a.
Notice is issued by the Attorney General's Office.




b.
Notice is recorded in the land records...the Registry of Deeds.



4.
An annual report must be filed with the Attorney General.



5.
All local approvals and permits (zoning, subdivision, pollution control, etc.) are required before Registration is approved.



6.
A Public Offering Statement must be prepared for subdivisions of more than 50 lots.




a.
The contents of the Public Offering Statement is much the same as the information required for registration.




b.
The Public Offering Statement must be given to prospective purchasers prior to the signing of a Purchase and Sales Agreement.



7.
Out of State subdivisions marketed in this state must be registered.


B.
Exempt Subdivisions:



1.
Any subdivisions for commercial, industrial and other non-residential use.



2.
Cemetery lots.



3.
Subdivisions of 15 or fewer lots.



4.
Land subdivided according to court order.



5.
Land subdivided by government agency.



6.
Any subdivision, if it's found that the provisions of the act are not necessary in the public interest or for the protection of purchasers, or if the subdivision is dequately regulated by federal, state, county, municipal, or town statutes, or has been registered and approved under the laws of any other state.


C.
Marketing lots in an unregistered subdivision



1.
This is prohibited unless the subdivision is exempt.



2.
Parties may enter into non-binding reservations prior to approval of the registration.



3.
All contracts must provide that the purchaser may cancel the contract within five calendar days of execution.



4.
Any security deposit must be returned within 10 days of rescission.



5.
After registration, parties may enter into a purchase and sales agreement.


D.
Failing to register a subdivision or making false statements is a felony.



1.
Attorney General has broad powers of investigation.




a.
To subpoena and take testimony under oath.




b.
To issue cease and desist orders.



2.
Violators are subject to civil remedies and criminal penalties.


THE CONDOMINIUM ACT


CONDOMINIUMS/COOPERATIVES/TIMESHARES


CHAPTER 356-B

I.
Consumer protection legislation setting forth procedures for establishing condominium and time-sharing developments.


A.
Definitions:



1.
Condominium Instruments--the Declaration of the Condominium, the By-laws, site plans and floor plans.



2.
Condominium ownership--an estate in real property consisting of an individual interest in a "unit" and an undivided common interest in the common areas and facilities.



3.
Condominium unit--the portion of the condominium designed for individual ownership and use.




a.
Boundaries of the unit are generally specified by walls, floors, ceilings, (parts of the finished surface).




b.
An owner may make improvements or alterations within the unit provided the structural integrity of the building is not impaired.




c.
Exterior changes or modifications would have to be permitted by the condominium documents.



4.
Common Area--all of the condominium exclusive of individually owned units.



5.
Limited Common Area--Common area reserved for the use of designated units (any number less than all of the units in the complex).



6.
Cooperative Ownership--a shareholder in a corporation whose principal asset is a building.  In return for stock in the corporation, the owner receives a proprietary lease for occupancy of a specific unit.  The owner's interest is treated as personal property.



7.
Timesharing--ownership as tenants in common with a group of others, individually entitling the owner the exclusive use of a unit for less than 60 days each year for more than 5 years.




a.
Excludes hotels, motels, rooming houses and the like


B.
Creation of a condominium takes place when the Condominium Instruments are recorded in the Registry of Deeds.



1.
Contents of the Declaration:




a.
Name (must contain or be followed by the word condominium), location and description of condominium project.




b.
Description of each unit, the common and limited common areas, and an allocation of an undivided interest therein, and the restrictions as to use.



2.
By-laws providing for the self-government of the association of all the owners of the condominium units.




a.
Provides for the election of a Board of Directors and sets forth the powers and responsibilities of the Board.




b.
Sets forth any rules and regulations for the association.



3.
Site plans showing location and dimensions of the land dedicated to the condominium project.



4.
Floor plans showing every structure within the condominium project and the size and location of each unit.


C.
Registration of all condominium projects of more than 10 units is required.  Registration is with the Consumer Protection and Antitrust Bureau of the Department of Justice (formerly referred to as the Office of the Attorney General).  Registration requires that all aspects of a condominium development be disclosed.



1.
Contents of the Application for Registration:




a.
Irrevocable appointment of the Attorney General for service of process (papers starting a lawsuit against the developer may be served on the Attorney General).




b.
Condominium Instruments:  the declaration, the by-laws and the site and floor plans.




c.
Information as to title to the condominium such as easements, restrictions, covenants, conditions, liens and other encumbrances in the form of a Title Opinion of an attorney.




d.
Pertinent information for the condominium:





1.
Access





2.
Utilities





3.
Sewage disposal





4.
Amenities





5.
Water





6.
Improvements





7.
Zoning, subdivision, and other governmental approvals or permits required.  Nothing in this act precludes towns and municipalities enacting their own ordinances regarding subdivision.




e.
Information on the declarant/developer and the officers/directors of a corporate declarant, including current financial information.





1.
The Attorney General seeks to make a determination that:






a.
the developer has sufficient experience to complete the condominium,






b.
that approved financing is in place,






c.
that the developer is credit worthy and has sufficient financing to complete the project.





2.
The Attorney General may require a bond to be posted if there is any doubt the developer will complete the project.




f.
Promotional and marketing plans, including advertising, must be disclosed and approved.





1.
Amenities may be advertised only if completed.





2.
Prizes may be offered to prospective purchasers provided they are given only on the first visit and provided they are not awarded on the basis of a lottery or contest.





3.
The purpose of this review is to prevent false, misleading or deceptive promotions.




g.
Copies of all proposed purchase and sales agreements and any other relevant documents must also be included and approved.





1.
Deeds, leases, contracts, management contracts, proposed deeds of subdivided lots, Articles of Incorporation for Corporate developers, etc.





2.
Any contract must provide that the purchaser may cancel the contract within five days of execution.





3.
Any security deposits must be returned within 10 days of rescission.



2.
A Notice of Filing the Application for Registration must be recorded within 10 days.




a.
Notice is issued by the Attorney General's Office.




b.
Notice is recorded in the land records...the Registry of Deeds.



3.
An annual report must be filed with the Attorney General.



4.
All local approvals and permits (zoning, subdivision, pollution control, etc.) are required before Registration is approved.



5.
The 10 unit exemption does not apply to time sharing.




a.
All time shares must be registered with the Office of the Attorney General.



6.
A Public Offering Statement must be prepared for condominiums or time shares of more than 25 units.




a.
The contents of the Public Offering Statement is much the same as the information required for registration.




b.
The Public Offering Statement must be given to prospective purchasers prior to the signing of a Purchase and Sales Agreement.



7.
Out of State condominiums marketed in this state must be registered.


D.
Exempt condominiums:



1.
Any condominiums for commercial, industrial and other non-residential use.



2.
Condominiums of 10 or fewer units.



3.
Dispositions according to court order.



4.
Sales by government agency.



5.
Any condominium, if it's found that the provisions of the act are not necessary in the public interest or for the protection of purchasers, or has been registered and approved under the laws of any other state.


E.
Marketing units in an unregistered condominium.



1.
This is prohibited unless the condominium is exempt.



2.
Parties may enter into non-binding reservations prior to approval of the registration.



3.
All contracts must provide that the purchaser may cancel the contract within five calendar days 


of execution.



4.
Any security deposit must be returned within 10 days of rescission.



5.
After registration, parties may enter into a purchase and sales agreement.



6.
Only owner/developer, regular employees of the owner and licensed brokers are authorized to market condominiums or time share units.


F.
Failing to register a condominium or making false statements is a felony.



1.
Attorney General has broad powers of investigation.




a.
To subpoena and take testimony under oath.




b.
To issue cease and desist orders.



2.
Violators are subject to civil remedies and criminal penalties.


G.
Tax assessments for condominiums/time share units.



1.
Tax assessments shall be separate for each unit.



2.
The price paid shall be considered in determining the assessment of any unit.



3.
Lien for unpaid condominium assessments in favor of owners condominium association shall have priority over liens except tax and other liens recorded prior to the Declaration.



4.
The value of a time share unit shall be determined as if it were a wholly owned condominium.


H.
Conversion of rental units to condominiums.



1.
Applies to the conversion of condominiums, cooperatives and other residential real property.



2.
Exemptions:




a.
Transient lodging such as hotels, motels, nursing homes, boarding houses and seasonal rentals of less than six months.




b.
10 units or less.




c.
Commercial, retail or industrial properties.



3.
Process:




a.
Notice of Intent to Convert must be given to each tenant no less than 120 days before an Application for Registration is filed.




b.
Notice must be by registered mail, return receipt requested.




c.
Notice must specify:





1.
Intent to convert to condominium, cooperative or other form of ownership.






2.
The name of the owner and that the conversion must be registered with the Attorney General.





3.
That the tenant has exclusive right to purchase the unit for 60 days from receipt of proposed documents of sale and provided the dwelling unit is to be retained without substantial alteration in its physical layout.





4.
The tenant has no less than 270 days to vacate the premises.





5.
Disabled or elderly (65 years of age and older) tenants have an additional 270 days.





6.
A lease waiving their rights is deemed contrary to public policy and is void.




d.
Notice of Registration with the Attorney General is given to the tenants.



4.
Violators of these provisions are liable to tenants for double the actual damages, plus attorney's fees and costs, (not under $1000).
RIGHT TO INFORMATION- In accordance with RSA 356-B:58, a party interested in purchasing a condominium unit has the right to obtain from the Condominium Unit Owner’s Association the following information: a copy of the condominium declaration, by-laws, any formal rules of the association, a statement of monthly and annual fees and any special assessments made within the last 3 years.

PLANNING AND ZONING

RSA 672  through RSA 676

Planning and zoning represent government control of real estate and are considered exercise of the state's police power.  In this instance, police power applies to the use of the land and does not in any way restrict ownership.  Planning and zoning is generally delegated to the municipalities.

I.
The General Court has defined the purpose of planning and zoning as follows:


A.
Planning and zoning should remain the responsibility of the municipalities.


B.
Zoning and subdivision regulations are a legislative tool to meet the demands of an evolving and growing community.


C.
Proper regulation enhances public health, safely, and general welfare; and encourages the appropriate and wise use of the land.


D.
Proper regulation should encourage energy efficient patterns of development including solar, sunlight, and renewable forms of energy.


E.
Traditional use of land for agriculture is essential in providing a favorable quality of life in the State of New Hampshire, and is beneficial, worthwhile and not to be discouraged.


F.
Citizens should be actively involved in directing the growth of the community.


G.
The State should provide a reasonable frame work for fair and reasonable treatment of persons.


H.
State policy is that competition and enterprise may be displaced or limited by municipalities as is necessary to carry out the purpose of planning and zoning.

II.
Municipality's responsibilities regarding planning and zoning:


A.
Generally, municipalities begin with the establishment of local land use boards such as...



1.
Planning Boards



2.
Historic District Commissions



3.
Building Inspectors



4.
Building Code Board of Appeals



5.
Zoning Board of Adjustment –expiration of variances and exceptions 2 yrs. from date of approval.

B.
Once the planning board is in place, its duty is to prepare a Master Plan in order to guide the development of the community.



1.
The purpose of the master plan is to aid the planning board in the performance of its duties.



2.
A master plan may be adopted by:




a.
holding a public hearing




b.
adopting or amending by a majority vote of the members,




c.
filing certified copies with the city  or town clerk. 


C.
In order to promote the health, safety and general welfare of the community, the local legislative body of the community is authorized to adopt or amend a zoning ordinance designed to regulate and restrict the following:



1.
The height, number of stories and size of building and other structures.



2.
Lot sizes, percentages of a lot that may be occupied and the size of  yards, courts and other open spaces.



3.
The density of population in the municipality.



4.
The location and use of buildings, structures and land used for business, industrial, residential and other purposes.



5.
Towns and cities may regulate and control the timing of development.


D.
Zoning ordinances will be designed to:



1.
lessen the congestion in the streets,



2.
secure safety from fires, panic and other dangers,



3.
promote health and general welfare,



4.
provide adequate light and air,



5.
prevent overcrowding of land,



6.
avoid undue concentrations of population,



7.
facilitate the adequate provision of transportation, solid waste facilities, water, sewerage, schools, parks and



8.
assure proper use of natural resources and other public requirements.


E.
Application of Zoning Ordinances, Variances and Exceptions:



1.
When they are enacted, zoning ordinances do not apply to existing structures.  They do apply to alterations if the use of the structure is changing.  (Grandfathered)



2.
Spot Zoning occurs when very small areas, often single parcels, are zoned differently than the surrounding land.




a.
Spot Zoning is prohibited if it cannot be justified on the basis of health, safety, morals, or welfare.



3.
Non-conforming Use is a use of a property which is contrary to the intent of the zoning ordinance.




a.
Non-conforming use is illegal if the owner simply ignores the ordinance and it can be stopped.




b.
Pre-existing non-conforming use may be allowed to continue, however it will not be allowed to grow or expand if harmful or improper.




c.
Successors in interest have the same right as the original owner to continue the use as long as it is continued without interruption, abatement or abandonment.  The use must be actual, not just planned.



4.
Variances and Exceptions:  The Zoning Board of Adjustment has the power to grant variances and exceptions.  The purpose is to prevent zoning from being too oppressive, and to permit uses which would otherwise be in violation of zoning ordinances.  In order to obtain a variance, the owner must show five conditions:




a.
No decrease in the value of surrounding properties.




b.
Some benefit to the public interest.




c.
That denial of the variance would result in a hardship.





1.
Hardship refers to the land rather than to the financial circumstances of the owner.  A hardship is the prevention of a use for which the property is suited.  Also, the owner must be prevented from making any reasonable use of the property.




d.
That granting the variance does justice.




e.
That the variance is not contrary to the spirit of the ordinance.




It should be noted that a variance creates a non-conforming use which can be enjoyed by the current owner and his successors in title.  An exception is similar to a variance, but the requirement for hardship does not exist.



5.
Accessory Uses.  Land can be put to many uses which are not expressly permitted by zoning ordinances as long as the accessory use is subordinate to the main use and is a use customarily associated with the principal use.


F.
Municipalities may elect to regulate subdivisions by the adoption of subdivision regulations in order to promote the orderly and planned growth of the municipality.  Subdivision regulations may:



1.
provide against such scattered or premature subdivision of land as would lead to danger, injury to health, safety, or prosperity by reason of the lack of water, drainage, transportation, schools, fire protection or other public services,



2.
provide for the harmonious development of the municipality and its environment,



3.
require the proper arrangement and coordination of streets within a subdivision in relation to other existing or planned streets or with features of the official map of the municipality,



4.
provide for open spaces of adequate proportions,



5.
require suitably located streets of sufficient width to accommodate existing and prospective traffic and to afford adequate light, air and access for firefighting apparatus and equipment to buildings,



6.
require, in proper cases, that plats showing new streets or narrowing or widening of such streets 


submitted to the planning board for approval shall show a park or parks suitably located for 


playground or other recreational purposes,



7.
require that proposed parks shall be of reasonable size for neighborhood playgrounds or other recreational uses,



8.
require that the land indicated on plats submitted to the planning board shall be of such character that it can be used for building purposes without danger to health,



9.
prescribe minimum areas of lots so as to assure conformance with local zoning ordinances and to assure such additional areas as may be needed for each lot for on site sanitary facilities, and



10.
include provisions which will tend to create conditions favorable to health, safety, convenience or prosperity. 


G.
Building codes may be adopted by municipalities for the construction, remodeling, and maintenance of all buildings in the municipality.



1.
Once building codes are enacted, plans for construction or remodeling must be submitted to the building inspector for approval.



2.
Building permits or occupancy permits may be denied if any of the construction is in violation of any zoning ordinance, building code or planning board regulation.



3.
The municipality, building inspector, or owner of adjacent property who could be damaged by the violation have recourse to obtain an injunction to stop construction or an abatement to remove it.  The violator may be subject to civil fines and/or criminal penalties.

WETLANDS

RSA 482-A, RSA 483-B,  RSA 485-A
All land areas where ground water is at or near the surface of the ground for enough of each year so as to produce a wetland plant community, such as swamps, floodplains, and marshes.  Since these areas are so susceptible to flooding, they are subject to many federal, state, and local controls, including environmental protection and zoning for special preservation and conservation.  

In the State of New Hampshire, it is common to find areas identified as wetlands if they are designated as very poorly draining by the National Cooperative Soil Survey or if they are designated by the Wetlands Board. 

SHORELINE PROTECTIONS ACT- Extended to the Connecticut River (2002)  Establishes set backs but also allows communities to have lesser set backs.  Now called the “Shoreland Water Quality Protection Act” (SWQPA) 
Any questions or concerns regarding wetlands should be directed to the Department of Environmental Services.  Be aware that filling, excavating, dredging, or removing any wetlands area requires a permit from the Wetlands Board.  Also, any construction on designated wetlands areas requires a permit.

NEW HAMPSHIRE STATE BUILDING CODES

RSA 155-A
This law establishes a state building code and repeals the authority for local adoption of building codes by reference. This has been an ongoing debate (state vs. local control). 

PRIVATE ROADS

RSA 674:41
This law allows a building permit to be issued for a lot on a private road if the local governing body has voted to allow development on that private road. It relieves the municipality of any responsibility for maintaining such private roads and relieves it from liability for damages resulting from the use of such roads. The bill requires the applicant to show that a notice of the limits of municipal responsibility and liability has been recorded in the county registry of deeds before the building permit may be issued.
TAXATION
RSA 72, 73, 75, 76, 78-A, 78-B, 79-A & 540-A
REAL PROPERTY TAXES
 Real property taxes in the State of New Hampshire are referred to as ad valorem taxes.  As you recall, that is a tax based on the value of the property.  The property tax year runs from April 1st to March 31st and the tax is based on an inventory taken in April of each year.  The real property tax is an obligation of the owner as of April 1st.

Although you should check with each individual town, if there is only 1 payment it is due on December 1st , if the town voted  for 2 collections  the first is due June 1st  with that payment based upon ½  the previous years taxes with the balance due on December 1st  which will reflect the new assessment. Each payment represents two months in arrears and four months in advance.  For example, the June payment is for April and May in arrears and June, July, August and September in advance.

By statute, real property assessment is to be based on fair market value.  Fair market value represents what a ready, willing and able buyer can pay for property that has been reasonably exposed in the marketplace with neither party under undue duress.

EXEMPTIONS:  There are a number of general exemptions from real property taxation.  They include:



1. Property owned by the U.S. Government  2. Public property  3.Public utilities  4.Property used for charitable purposes  5.Burial places  6.Veteran's organizations  7.Houses of public worship



8. Veteran's exemptions,  9. Elderly exemptions  10.Disabled exemptions

TRANSFER TAX

Any traditional change of ownership is subject to a transfer tax in the State of New Hampshire.  The current rate is $15.00 per thousand split between the seller and the buyer.  The transfer tax is often referred to as tax stamps.  Tax stamps were the former method of showing payment.  Any document to be recorded had "stamps" on it representing the value of the transfer.  Now proof is commonly provided by a tape, similar to what you might see for postage, affixed to the document to be recorded.

Manufactured housing which is in the stock of a dealer and has never been occupied is not subject to transfer tax at the original sale.  

At this time an affidavit is required indicating the true purchase price of real property.  Tax stamps are based on the full consideration paid.

CURRENT USE TAXATION
In keeping with New Hampshire's commitment to quality of life and the environment, it has been determined that it is in the public interest to encourage the preservation of open land, the maintenance of the state's landscape, and the conservation of land, water, forest, and wildlife resources.

Legislation has been passed to reduce the pressure created by high tax assessments which are incompatible with open space or large tract land usage.  This is referred to as current use taxation.

WHAT PROPERTY QUALIFIES:  There are some general criteria which are taken into consideration.  There is a ten acre minimum, and improvements may not be located on land subject to current use assessment.

Land subject to current use is assessed at values prescribed by statute and taxation is based on a current use soil index.  Categories of land potentially eligible for current use are as follows:


1.
Farm land (sometimes less than 10 acres)


2.
Forest land


3.
Wild land consisting of natural preserve, unproductive and productive categories


4.
Recreation land


5.
Wetland


6.
Flood plains

DISCRETIONARY EASEMENT:  If a landowner wishes to keep property open but does not qualify for a current use target, (s)he may apply to the municipality or planning board for a discretionary easement.  This may be granted if such an easement is in the public interest and within the town's objectives and master plan.  A discretionary easement must be in place for a minimum of ten years.  It may only be released due to extreme personal hardship. There is a process for establishing a discretionary preservation easement for preserving historic agricultural structures.
LAND USE CHANGE TAX:  When property is taken out of current use, when any actual physical change in the property is made, a tax is due.  The amount of the tax is 10% of the full and true value of the land and is calculated as of the date of change and due at that time.  In the case of a discretionary easement, the tax is 20% during the first half of the 10 year minimum and 10% during the second half.
SOME DETAILS REGARDING CURRENT USE:  There is a Current Use Advisory Board, within the Department of Revenue Administration, who establish the criteria and value for purposes of current use taxation.

A current use assessment is actually an easement recorded in the land records and is attached to and runs with the land.  This assessment is not affected by the sale of the land, only the change of the land.

An application for current use is filed by the owner before April 15.  If current use is denied, an owner may appeal to the Board of Tax and Land Appeals or to the Superior Court.

Current use regulations are constantly under revision, always keep up to date on the latest changes.

ROOMS AND MEALS TAX
In the State of New Hampshire, a tax of 9% of the rental amount is charged on a rental in which the property is occupied for less than 185 consecutive days.  A real estate agent renting property for less than 185 days may be required to collect this tax.


Exemptions from the rooms and meals tax:


1.
Rentals where sleeping accommodations are not provided.


2.
Rentals to students for attendance at school.


3.
Rentals necessitated by partial or complete destruction of a person's permanent residence. 
The law also added “campsites” to the definition of “Hotel” which now includes the rental of campsites as a taxable event under the Meals & Rentals Tax.

MANUFACTURED HOUSING

RSA 205-A
Manufactured housing is classified as real property and defined as any prefabricated structure, transferable in one or more sections, which is eight body feet or more in width and forty body feet or more in length or when erected on site is 320 square feet or more, and which is built on a permanent chassis and designed to be used as a dwelling when connected to required utilities.

Campers, ATVs and recreational vehicles are specifically excluded.  Manufactured housing is often referred to as mobile homes.  They are designed for long term, continuous residential occupancy and to be moved in whole or in part on wheels and upon arrival on the site, generally, are ready for occupancy.

Manufactured housing is real property for the purpose of conveyance once it has been occupied or upon being tied into required utilities.  As such title is transferred by a statutory deed.  A bill of sale is no longer valid.

Manufactured housing is real property for the purpose of taxation.  It is subject to real property tax and to transfer tax.

A Manufactured housing park is any parcel of land which contains or is designed to accommodate two or more manufactured houses.  Any person selling or leasing manufactured housing must be a licensed real estate broker.  The exception is a mobile home park owner or operator or their regular employee.

Manufactured housing park owners/operators and residents are subject to statutory rules and regulations.  These are essentially consumer protection and anti-discrimination laws designed to protect the consumer. 

REGULATION OF MANUFACTURED HOUSING PARKS
Generally, persons who own or operate manufactured housing parks are prohibited from engaging in any of the following behaviors:


Excessive Entrance Fees.  As a condition of renting or leasing space in the park, the tenant cannot be charged an entrance or other fee in excess of the equivalent of 3 months rent, and in no case can a fee be charged without actual rendering of services.


Alienation.  It is illegal to deny the owner of a manufactured housing unit the right to sell the unit, at his own price, and it is also illegal to require the owner or purchaser to remove it on the basis of the sale.  However, no more than 2 "for sale" signs may be used on the property.  although the owner of the park may reserve the right to approve the purchaser as a tenant, approval may not be unreasonably withheld.  In addition, the owner of the park may require that the purchaser and his household meet the current rules of the park.


Specifically, park owners are prohibited from:

(1)
denying the tenant the right to use "for sale" signs, although the owner may reserve the right to impose 
reasonable limitations as to size, quality, etc.


(2)
charging a commission for the sale, unless the owner of the park acted as an agent of the mobile home 
owner


(3)  
require the purchaser to provide more than 3 references from whom the park owner can seek information


(4)  
for a period of 3 years after the adoption of a park rule restricting occupancy, refuse to approve the 
purchaser because of age or family status, unless the rule was in effect at the 
time the seller began his 
tenancy in the park.


Purchase of Goods.  The park owner is prohibited from requiring any tenant to purchase goods and services from any particular person or company, including, but not limited to:



1.  fuel oil



2.  paving



3.  snow plowing



4.  dairy products



5.  laundry services



6.  bakery products, or



7.  food products

Park owners may require skirting around mobiles, and may make reasonable rules concerning outbuildings and additions, but tenants must be allowed reasonable choices and selections.  


Prevention of Services.  Park owners are prohibited from preventing any person from selling to or delivering goods to tenants, and may not charge any fee for such services.  Park owners, however, are allowed to prohibit or to regulate soliciting and peddling on park premises.


Required to Purchase.  A park owner cannot require a person seeking space within the park to purchase the mobile from any particular person unless:


1.
the park owner or operator is the designated person, and


2.
it is the initial leasing of a newly constructed lot, not previously leased or rented.


Failure to Disclose.  Park owners are required to disclose all information concerning terms and conditions, in writing concerning:


1.
conditions of the tenancy


2.
rental charges


3.
utility charges, and


4.
entrance and service charges, prior to entering into any rental agreement.


No charges may be increased by the park owners or operators without specifying the date of implementation, the date of which cannot be less than 60 days after a written notice to the tenant.


Additional Charges for Children.  Park owners and operators are prohibited from establishing an additional charge for persons residing in the park who are under the age of 18.  However, an additional charge of $10 per adult for each adult over the established limit is permissible.


Overnight Guests.  Tenants in manufactured housing parks are not required to obtain prior permission from park owners or operators to allow a guest to stay overnight.  however, permission is required if the guest is to stay over 30 days, but the permission cannot be unreasonably withheld.


Pet Charges.  Park owners and operators may not charge for pets unless service is actually provided and if expenses are actually incurred because of such pets.  Rules made by park owners and operators can only affect new tenants and the addition of pets, and the maximum charge the park owner can demand is $10 per month for each violation of the rule, after 30 days notice.


Park owners cannot prohibit pets which remain entirely within the mobile and which do not require outside facilities.  Note:  this section in no way implies that park owners must allow pets.


Repair and Maintenance.  Park owners and operators are prohibited from charging or attempting to charge tenants for the repair and maintenance of underground utilities or systems where the tenant is in no way negligent.


Names, Addresses, etc.  Tenants must be provided with the name, address and telephone number of the manager or agent who resides within 10 miles of the park, if the park owner or operator does not reside within 25 miles of the park.  The manager or agent must be:



1.  reasonably available in person, by telephone, or by answering machine which is checked at least twice daily for emergency messages,



2.  authorized to make a contract for emergency repairs without specific authorization from the park owner or operator, and



3.  authorized to make non-emergency repairs if the owner or operator cannot be reached.


Copy of Park Rules.  The owner or operator of a manufactured housing park must provide a copy of the park rules to each tenant who resides in the park.  The park rules must contain the following notice, at the top of the first page, printed in capital, typewritten letters or in a 10 point bold fact type:

IMPORTANT NOTICE REQUIRED BY LAW

THE RULES SET FORTH BELOW GOVERN THE TERMS OF YOUR RENTAL AGREEMENT WITH THIS MANUFACTURED HOUSING PARK.  THE LAW REQUIRES ALL RULES OF THIS PARK TO BE REASONABLE.  NO RULE MAY BE CHANGED WITHOUT YOUR CONSENT UNLESS THIS PARK GIVES YOU 90 DAYS ADVANCE NOTICE OF THE CHANGE.


SUBJECT TO THE TERMS OF ANY WRITTEN LEASE AGREEMENT, YOU MAY CONTINUE TO STAY IN THIS PARK AS LONG AS YOU PAY YOUR RENT AND ANY OTHER LAWFUL CHARGES, FOLLOW THE RULES OF THE PARK AND APPLICABLE LOCAL, STATE AND FEDERAL LAW, DO NOT DAMAGE PARK PROPERTY, AND DO NOT REPEATEDLY BOTHER OTHER TENANTS IN THE PARK.  YOU MAY BE EVICTED FOR NON-PAYMENT OF RENT, BUT ONLY IF YOU FAIL TO PAY ALL RENT DUE WITHIN 30 DAYS AFTER YOU RECEIVE WRITTEN NOTICE THAT YOU ARE BEHIND IN YOUR RENT.


YOU MAY ALSO BE EVICTED FOR NOT FOLLOWING THE RULES OF THIS PARK, BUT ONLY IF THE RULES ARE REASONABLE, YOU HAVE BEEN GIVEN WRITTEN NOTICE OF YOUR FAILURE TO FOLLOW THE RULES, AND YOU THEN CONTINUE TO BREAK THE RULES.  YOU MAY NOT BE EVICTED FOR JOINING A TENANT ORGANIZATION.


IF THIS PARK WISHES TO EVICT YOU, IT MUST GIVE YOU 60 DAYS ADVANCE NOTICE, EXCEPT IF YOU ARE BEHIND IN YOUR RENT, IN WHICH CASE ONLY 30 DAYS NOTICE IS REQUIRED.  THE EVICTION NOTICE MUST GIVE YOU THE REASON FOR THE PROPOSED EVICTION.


YOU HAVE THE RIGHT TO SELL YOUR HOME IN PLACE TO ANYONE AS LONG AS THE BUYER AND HIS HOUSEHOLD MEET THE RULES OF THIS PARK.  YOU MUST NOTIFY THE PARK IF YOU INTEND TO SELL YOUR HOME.  FAILURE TO DO SO MAY MEAN THAT THE BUYER WILL BE REQUIRED TO MOVE THE HOME FROM THE PARK.


COPIES OF THE LAW UNDER WHICH THIS NOTICE IS REQUIRED MAY BE OBTAINED FROM THE CONSUMER PROTECTION AND ANTI-TRUST BUREAU OF THE ATTORNEY GENERAL'S OFFICE, STATE HOUSE ANNEX, CONCORD, NEW HAMPSHIRE  03301.

TERMINATION OF TENANCY
The manufactured housing park owner can evict a tenant only for the permissible reasons listed below, upon giving proper written notice of 30 days, 60 days or 18 months as outlined below:


Nonpayment.  30 days notice is required to evict a tenant for nonpayment of the rent, utility charges, or any tax assessed against the operator relative to the manufactured housing unit.  However, the eviction immediately stops if the tenant pays or tenders all moneys due plus $15 dollars as liquidated damages to the park owner.


Violation of Local Ordinances.  The tenant must be given 60 days notice to vacate for violation of any local ordinance, state or federal regulation relative to the manufactured housing park, as long as the tenant has been given a reasonable period of time to comply with the law.


Damage by Tenant.  60 days notice is required in order to evict a tenant for damage to the leased property.  This does not include normal wear and tear.


Disturbances.  60 days notice is required to evict the tenant for repeated conduct on the leased premises which disturbs the peace and quiet of other tenants in the manufactured housing park.


Failure to Comply with Rules.  60 days notice is required to evict a tenant for failure to comply with the reasonable written rules of the park, established by the park at the beginning of the tenancy, or as later amended.  The tenant is obligated to comply with amended rules if he has previously provided his written consent, or without his consent if he has been given 3 months written notice of the failure to comply, and has been allowed a reasonable period of time in which to comply.


Condemnation or Change in Use.  In the event that the park is condemned or if the use of the park is to be changed, the tenant is entitled to 18 months notice to vacate.


Reason for Eviction.  The manufactured housing park owner or operator must specify the reason for termination of any tenancy in the notice to the tenant.

SECURITY DEPOSITS
No owner or operator of a manufactured housing park can require a security deposit in an amount greater than one month's rental.

HEALTH AND SAFETY
Any owner of a manufactured housing unit located in a park where conditions exist which would endanger or materially impair health or safety, may petition the superior court to enjoin the threat, if the tenant has not caused the condition, and the owner of the manufactured housing park has been notified of the condition not less than 14 days prior to the filing of the petition.

The court may hold a temporary hearing within 30 days of the petition.  If the court finds that the condition exists it can:

  1.
issue restraining orders and injunctions,

  2.
authorize tenants to withhold rent until the threat to health and safety has been abated, and

  3.
may appoint a receiver if:


(a.)  
more than 10% of the tenants are affected by the condition, and


(b.)  
at least 30 days prior to the filing of the petition, the park owner or operator was notified 
of  the condition 
by a state or local health officer, building inspector, housing code officer, or by the governing body of the 
municipality in which the park is located, and


(c.) 
 the park owner has failed to abate the condition or has not contracted to make the repairs.



Powers of Receivers.  If the court appoints a receiver, the receiver will have the powers 
and duties 
assigned by the court including:



(1)  the collection of rents from all tenants,



(2)  the disbursal of the rental money to pay the operating and financial costs of the park



(3)  the making of contracts and payments necessary to abate the condition



(4)  the eviction of tenants, and



(5)  the collection of reasonable fees for the receiver's services.

WAIVERS AND ENFORCEMENT
No lease or rental agreement can contain any provision whereby a tenant waives his rights, and any clause to that effect is void and unenforceable.

Any police department, or the consumer protection and anti-trust bureau of the department of justice can bring an action to enforce the tenant's rights.

PARK SALES

A mobile home park cannot be transferred unless each tenant is given a 60 day notice of the impending sale.  This includes information concerning the price, terms, and conditions of the sale that are acceptable to the owner.   Additionally, the park owner is obligated to consider offers from tenants or tenant associations and to deal in good faith with the tenants.  Failure to comply can result in a $10,000 fine, or ten percent of the net proceeds of the sale, whichever is greater.  This money is to be distributed equally among the tenants who were not notified.
TENANTS/LANDLORDS
RSA 540  & RSA 540-A
If you are planning to be involved as a real estate professional in renting or managing properties it is vital that you keep up to date on all legislation with regard to tenants and landlords.  For the purposes of your exam, we will be emphasizing security deposits, prohibited conduct and actions against tenants.  If you are planning to specialize in this area, be sure you affiliate with a top notch broker.

SECURITY DEPOSITS:  In New Hampshire, security deposits are subject to special rules and regulations.  These are mandatory, and there are sanctions for violations.  Often, security deposits are not handled according to statutory requirements.


I.
Amount.  The maximum amount of the security deposit is limited to one month's rent or $100 whichever is greater.  The landlord must provide the tenant a receipt which includes the following:



A.
the amount of the security deposit,



B.
the place where the deposit or bond will be held, and



C.
a notice to the tenant that any condition needing repair should be noted on the receipt or given to the landlord in writing within five days of actual occupancy.


II.
Holding Security Deposits.



A.
The security deposit is the property of the tenant and is to be held in trust and not mingled with the landlord's personal funds.



B.
Escrow Account.  An escrow account may be set up at any bank, savings and loan association, or credit union organized under the laws of the State of New Hampshire.  Security deposits from more than one tenant may be mingled together in one escrow account. Upon request, the landlord must provide to the tenant the following information:




1.
The name of the institution where the account is located.




2.
The account number.




3.
The amount on deposit.




4.
The interest rate.




5.
Any other account records.



C.
In lieu of a trust account or escrow account, a bond, written by a company located in New Hampshire, and posted with the clerk of the town where the property is located in an amount equivalent to the total value of the security deposits held by the landlord is sufficient.



D.
Interest.  A landlord who holds a security deposit for one year or longer is required to pay interest on the deposit, a recent change makes it:




1.
5% or




2.
the rate paid on regular savings accounts (lower as of this printing).Tenants may request 
the interest accrued in a security deposit every three years, 30 days before the expiration 
of that year's tenancy.

As you can see, there are a number of very specific requirements regarding security deposits.  As a property manager, or simply a rental agent, you could be held liable for this information.

BED BUGS.  

Bed bug infestations in buildings across New Hampshire have increased over the past decade and they cause both economic losses to property owners and occupants as well as significant physical and emotional suffering to occupants. Failure to take steps to remediate bed bug infestations increases the spread of the pest as occupants move from one building to another. This law is an attempt to ensure both landlords and tenants share in the responsibility of identifying the infestation and taking steps to remediate.
PROHIBITED PRACTICES.  The following are expressly prohibited in New Hampshire:


1.
Willful destruction of property


2.
Termination of utilities


3.
Appropriation of property


4.
Retaliation


5.
Frivolous legal action

ACTION AGAINST THE TENANT.  The most common action against the tenant occurs when rent is past due.  The process is as follows:


1.
The Demand.  If the tenant has not paid the rent, the landlord can demand payment any time after the rental becomes due and payable.  This is done by a written document demanding the payment.  Anyone can serve this document.  Proof of this notice is a true and attested copy of the demand and an affidavit stating the conditions under which it was served.



A.
This demand must be served prior to a notice to quit the premises.



B.
The amount may be for the whole sum that is due but not for any future amounts.


2.
Notice to Quit.  For all residential tenancies, 30 days notice is sufficient.  Seven days notice is sufficient under the following circumstances:



A.
Non-payment of rent after demand.



B.
Damage to the premises.



C.
Behavior of the tenant which affects the health and safety of other tenants, the landlord or his representative.



Notice to quit must specifically state the reason for termination.


3.
Payment after notice.  The tenancy will not be terminated after notice if the tenant pays the entire amount due before the expiration of the notice.  There is an additional charge of $15.00 for liquidated damages.  Tenants are not allowed to use this provision more than three times in one calendar year.


4.
Writ of Summons.  If the tenant has not paid the rent and has not vacated the premises, a writ of summons may be issued demanding the tenant appear in court.  The court will then decide whether to evict the tenant and return possession to the landlord.


5.
Judgment.  If the tenant fails to appear in court, (s)he loses by default.  If the court finds for the landlord, the court will issue a judgment and the landlord is entitled to possession and court costs.  The tenant will be required to vacate by a certain date.  If the tenant fails to vacate, (s)he may face contempt of court charges.

6.
Storage-  If a tenant leaves personal property after vacating the property the landlord shall maintain reasonable care in storage of personal property for a period of 7 days.  After the 7 days personal property may be disposed of by landlord without notice to tenant.
RESTRICTED PROPERTY



An owner of restricted property, as defined in RSA 540:1-a, II, who resides within the state of New Hampshire shall, within 30 days of becoming the owner or within 30 days of the effective date of this section, whichever occurs later, file a statement with the town or city clerk of the municipality in which the property is located that provides the name, address, and telephone number of a person within the state who is authorized to accept service of process for any legal proceeding brought against the owner relating to the restricted property. Such person authorized to accept service may be the owner of the premises.
HOMESTEAD EXEMPTION
RSA 480
Presently  the Homestead Exemption is $100,000 per Spouse.
COMMERCIAL PROPERTY BROKER LIEN
RSA 477-A

This law allows for   Brokers to place a lien on commercial property before it transfers for leases or commissions due.

DOCUMENT RECORDING  
RSA 477
The State of New Hampshire has a system of County Registries of Deeds.  There
Registries are of public records and as such are available to all people.  In order to be recorded, a document must be properly acknowledged.  The signatures must be acknowledged by a notary or a justice of the peace who indicates that the parties have signed of their own free will.  Selection of the registry for recording is based on the location of the property.  The purpose of recording is to provide constructive notice to the public.
RECORDING FEES & SURCHARGE

 RSA  478:17-g
Unless otherwise specified, the register of deeds in each county shall be entitled to the following fees and shall collect the land and community heritage investment program surcharge as follows: 
    I. The charge for recording each document shall be $10 for the first recorded page plus $4 for each additional recorded page. The charge for assignments of mortgages shall be $10 for the first recorded page, including the first mortgage assigned, plus $5 for each additional mortgage assigned plus $4 for each additional recorded page. The charge for recording a discharge of a mortgage, a release of a lien, or filings pursuant to RSA 21-J, RSA 260, RSA 282-A, RSA 382-A, RSA 439, RSA 450, RSA 454-B, RSA 498, RSA 511, or RSA 511-A shall be $15 for the first recorded page plus $4 for each additional recorded page. The charge for recording each plan shall be $9 for the first 200 square inches or portion thereof and $2.50 for each additional 100 square inches or portion thereof. The charges provided for herein shall include the register's responsibility to provide information in compliance with RSA 478:14. 
    II. (a) An additional charge of $25 shall also be assessed for recording each deed, mortgage, mortgage discharge or plan, but shall not be assessed for the recording of any other document. The charge provided for herein shall be paid by the grantee in a deed, the grantor in a mortgage, the person or entity discharging a mortgage in the case of a discharge, and the primary owner of property shown on a plan. The charge provided for in this section shall not be assessed for the recording of any documents in which the United States or any instrumentality thereof, the state, a state agency, a county, a municipality, a village district, or a school district is a party. 
       (b) The collection of the assessment provided for by this section shall be administered by the commissioner of the department of revenue administration, and all powers and duties available to the commissioner to enforce and administer laws under RSA 21-J and RSA 78-B shall apply to the administration and enforcement of this paragraph. The commissioner may adopt rules, pursuant to RSA 541-A, relative to the administration of this paragraph. Each register of deeds shall retain 4 percent of the total additional charges collected as payment for the service of collecting the additional charges, which shall be deducted prior to remitting the revenue collected. 
       (c) Each register of deeds shall remit the additional charges collected under subparagraph (a) to the department of revenue administration monthly or more often. All funds received shall be paid over to the state treasurer for deposit in the trust fund for the land and community heritage investment program established under RSA 227-M:7. 
       (d) The payment of the additional charge imposed by subparagraph (a) shall be evidenced by stamps, or other indicia as approved by the commissioner of the department of revenue administration, attached to the recorded instrument. 
    

III. For copying any document or providing any other service, the charge shall be established and posted by the register of deeds.
Mandatory carbon monoxide detectors in rentals
If you work with clients of rental properties, you should be aware that on January 1, 2010 every rental unit must be equipped with at least one automatic fire warning device and one carbon monoxide detection device (RSA 153:10-a).  Either hardwired or battery operated devices are permitted.

The mandatory CO detector law also applies to all single family dwellings built or substantially rehabilitated after January 1, 2010.

Previously, all rental units, as well as new or substantially rehabilitated dwellings, were required to have a smoke detector.  The carbon monoxide provision was added by the legislature earlier this year. 
Counties may contract licensees for sale or lease of county properties.
County Commissioners can now publish a request for qualifications for professional real estate services and select licensed real estate professionals who have demonstrated competence and qualifications to market the sale or lease of real property.
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